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IN THE COURT  OF  ADDITIONAL  SESSIONS JUDGE 
SONITPUR :: TEZPUR

Sessions Case   No. 250/ 2011.

                         GR Case No. 1633/2010

                         (under section 302/34 IPC) 

                           State of Assam

                                -   Versus  -

1. Md. Jahirul Islam

Son of Md. Kabdul Ali,

2. Md. Kabdul Ali,

Residents of Morabhoroli,
PS. Tezpur,
Dist. Sonitpur, Assam ..........   Accused person.
  

        Present :    Smti M.R. Sharma,
                                             Addl. Sessions Judge,
                                             Sonitpur, Tezpur.

[  Committed  by  Mr.  S.K.  Dhar,   Chief  Judicial  Magistrate, 

Sonitpur, Tezpur ]

Appearance  :

For  the  State    :  Mr. H.P .Sedai,             
     Addl .Public Prosecutor. 

                                                   

For the accused           :   Smti Dulumoni Sinha,   

Defence Counsel.  

          Date of evidence  :    17-03-2012 & 18-03-13.

               

           Date of  argument:   18 -03-2013 

   Date of judgment  :   18-03-2013.
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                 J   U   D   G   M   E   N   T

1. The  relevant  fact  of  the  prosecution  case,  as 

unfolded  from the  ejahar,  in  brief,  is  that  on  26-08-2010 

informant Musstt Sahera Khatoon lodged an Ejahar  before 

Tezpur Police  Station stating inter-alia  that on 26-08-10 in 

the morning at about 8.30 a.m.,  the accused Kabdul Ali, Md. 

Jahirul Islam along with others entered into her house and 

killed her husband Masur Ali  by lathi,  rod,  dao, sword etc. 

The also tried to set fire on her 10 years daughter and her 

by  pouring  kerosine  oil.  So,  the  informant  prayed  before 

police for taking necessary action.  

2. After receiving the aforesaid ejahar,  the O/C of 

Tezpur PS registered the case bearing Tezpur Police Station 

Case No. 797 / 10. Police investigated the case.  During the 

course of investigation, the Investigating Officer  visited the 

place  of  occurrence,  recorded  the  statements  of  the 

witnesses,  held  inquest  over  the  deadbody,  prepared  the 

Inquest report and send the deadbody to the Kanaklata Civil 

Hospital,  Tezpur  for  post-mortem  examination.  Thereafter, 

the Investigating Officer arrested the accused person.   And 

after   completion of  investigation,  the Investigating Officer 

submitted the Charge sheet against the accused Md. Jahirul 

Islam and Md. Kabdul Ali  u/s 302/34 of IPC.

3. On  appearance  of  the  accused  persons  in  the 

Court of learned Magistrate, copies of police paper  as  per 

provision of Section 173 Cr.P.C., were furnished to him and 

as the offence under  Section 302/34 of Indian Penal Code 

being exclusively triable by the Court of Sessions, the case 

was  committed  to  the  Court  of  Learned  Sessions  Judge, 

Sonitpur,  Tezpur  for  trial.  Thereafter,  the  case  was 

transferred to this Court for disposal.   
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4.  During  the process of trial, on appearance of the 

accused person in this Court and also on going through the 

documents  referred  to  in  Section  173 of  Cr.P.C.  and after 

hearing  the  learned  Additional  Public  Prosecutor  and  the 

learned defence counsel, a charge under Section 302/34 of 

Indian  Penal  Code  was  framed  against  the  accused  Md. 

Jahirul Islam and Md. Kabdul Ali by my learned predecessor. 

The  accused  pleaded  not  guilty  when  the  particulars  of 

charge was  read over  and explained to  them and so,  the 

case proceeded for further trial.    

5. To  bring  home  the  charge  framed  against  the 

accused persons,  the prosecution  examined as many as 4 

(four) witnesses in this case including the Medical Officer and 

exhibited the documents including the Post Mortem Report. 

The  statement  of  the  accused persons U/S  313  of  Cr.P.C. 

is dispensed with.  So, the  argument is heard and Judgment 

is delivered. 

     

6. Learned  Additional  Public  Prosecutor  as  well  as 

the learned counsel for the accused made their  respective 

arguments.  I  have perused the entire  materials  on  record 

including the exhibits, made by the prosecution side during 

examination of the witnesses. 

7.  The learned defence counsel has submitted that 

the  prosecution  has  failed  to  prove  the  case  against  the 

accused person beyond all reasonable doubt and therefore, 

the accused is entitled to acquittal on insufficient prosecution 

evidence.

8. Now, the Point  for  determination is   -

Whether on 26-08-10 in the morning at about 

8.30  A.M.  at  Morabhoroli  Bali  Chapori  under 
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Tezpur Police Station,  the accused persons in 

furtherance  of  their  common  intention 

committed murder causing the death of Mansur 

Ali, as alleged and is punishable u/s 302/34 of 

IPC ?  

    DISCUSSIONS, DECISION  AND  REASONS  THEREOF

9. To come to a decision as to the extent to which 

the  prosecution  has  proved  the  case  u/s  302/34  of  IPC 

against  the  accused  persons,   the  evidence  on  record  is 

required to be analysed, along with the exhibits.  

10. PW 1  is  Dr.  Dipta  Kantha  Borah,  Sub-Divisional 

Medical & Health Officer of Kanaklata Civil Hospital, Tezpur, 

who  had  conducted  the  Post  Mortem  examination  on  the 

deadbody of  Monsur Ali, 35 years, male, Muslim, S/0 Late Lal 

Mia, Morabhoroli, under Tezpur P.S. in reference to Tezpur PS 

GD  Entry  No.  1370  dt.  26-08-2010  being  escorted  and 

identified by C.No. 59 Haresh Ch. Borah, C NO. 720 Indradeo 

Singh and Mafiz Ali. On  examination  he found as follows :-

A male deadbody was seen lying on top of post-

mortem table wearing a white, red and ash coloured checked 

sporting ganjee, a pink ganjee and jangia and a blue checked 

lungi. Face was smeared by clotted blood. Eyes and mouth 

closed.  Rigor mortis present. No semen or no faeces seen.

 

Cranium and Spinal Canal.

Scalp  torn  posteriorly  2”  x  2”  size.  Skull  over 

occipital broken 2” x 2” with pieces of bone pushed inside 

brain. 

Membrane torn. 

Brain  and  spinal  cord  –  occipital  lobe  of  brain 

crushed with pieces of skull bone in it. 
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Thorax

Wallis,  ribs  and  cartilages,  pleurae,  Laryax  and 

trachere  were healthy.  Both  lungs were back  pigmented. 

Paricardium healthy. Heart empty and vessels healthy.

Abdomen

Walls, peritonoum, mouth, pharynx, oesophagus were 

healthy.   Stomach and its  contents  –  undigested rice  was 

present.  Small  intestine  and  its  contents  –  distended  by, 

large  intestine  and  its  contents  –  distended  by  gas  and 

faeces. Liver, spleen, kidneys and bladder were healthy. 

More details description of injury  

All the injuries were antemortem in nature. 

 OPINION

    Monsur Ali died of head injury causing depressed 

fracture of occipital bone and crush injury of occipital lobe of 

brain caused by heavy object.  

The  aforesaid  injures  caused  to  the  deceased 

were sufficient to cause his death instantly.

  Ext. 1 is his Post-mortem report and Ext. 1(1) is 

his signature.                            

In  the cross-examination,  the doctor  stated that 

he  found  three  injuries  on  the  brain.  Except  brain  injury, 

there  was  no  any  other  external  injury  found  on  the 

deadbody.  

        

11.   PW 2 is  Msstt.  Sahera Khatoon who is also the 

informant of this case and wife of the deceased. She deposes 

before the Court that  she knew the accused persons and 

their house is near her house. She also states that about 2 ½ 
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years back at about 9 a.m. the incident occurred on the road 

infront  of  her  house  and  when she  heard  some hulla  she 

went there and found her husband with injuries on his head 

lying on the road. She further deposes that police came and 

she filed an ejahar by putting thumb impression but she did 

not tell the names of the 9 persons to give their names in the 

ejahar. Police seized two pieces of iron bars and she put her 

thumb impression on the seizure list. 

In  the  cross-examination  she  deposes  that  the 

persons gathered at the place of occurrence about 100/150 

were from different villages.    

12. PW 3  Miss Marshina Begum is the daughter of the 

deceased and in her evidence before the court  she states 

that at the time of the incident she had gone to Madrassa 

and after coming at 10 a.m. she saw many people gathered 

and she came to know that her father died. Police came and 

had taken away the  deadbody of  her  father.  She  put  her 

signature on the seizurelist Ext. 2.  She also admits that she 

did not know how and who had killed her father.    

13. PW 4 is one Minara Begum and in her evidence 

before the court she states that the accused persons and the 

deceased  were  known  to  her  and  they  belonged  to  her 

village. She deposes that she had no knowledge about the 

occurrence. She also put her signature on the seizurelist Ext. 

2. 

14. From the evidence of above witnesses, it is found 

that  there is no eye witness to the occurrence. The Doctor 

opined that the death was due to injury of the brain. But how 

and by whom the brain injury occurred, there is no evidence 

on record.  Since, there is no eye witness, so it is not possible 

to  hold  the  opinion  that  the  accused  persons  killed  the 
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deceased Mansur Ali. Though the witnesses were the close 

relatives of the deceased, but they had not implicated the 

accused persons with the alleged crime.  So, it is found that 

the prosecution has failed to prove the ingredients of offence 

u/s  302 /  34  of  IPC against  the accused persons with  the 

material  of  beyond  reasonable  doubt  for  which,  both  the 

accused persons are entitled to acquittal on benefit of doubt 

and so the benefit of doubt is given to the accused persons.  

15.   So, for the discussions made aforesaid, the accused 

persons are given the benefit of doubt, as the prosecution has 

not  been  able  to  prove  the  case  against  both  the  accused 

beyond all reasonable doubt u/s 302/ 34 of IPC. Accused persons 

are thus found not guilty of the offence under Section 302 / 34 of 

IPC. Hence, they are acquitted and set at liberty. 

Their bail bonds  stand discharged. 

  

16. Judgment is given  under  my  hand  and  seal  of 

this  Court  on  this  18th March, 2013. 

 

                                                      (M.R. Sharma )
                             Addl. Sessions Judge ,
                              Sonitpur, Tezpur.

Dictated  and  corrected by me. 

       ( M. R. Sharma )
     Addl. Sessions Judge ,
      Sonitpur, Tezpur.          

                                  
                                         Typed by me.  

               (R. Hazarika)

Steno.
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  A  P  P  E  N  D  I  X

Prosecution  witnesses:

P.W.1  - Dr. Dipta Kantha Borah.(MO),

P.W.2  - Musstt. Sahera Kahatoon, informant,

P.W. 3 - Miss Marshina Begum, 

P.W. 4 - Musstt Minara Begum.

Defence  witnesses       -   

           

      NIL

Prosecution  Exhibit

Ext.1   - Post mortem report.

Ext. 2  -    Seizure list.

Defence  Exhibits          -       

      NIL                                                        

                                                          ( M.R. Sharma )
                                                      Addl. Sessions Judge ,
                                                         Sonitpur, Tezpur.

                                                       

                                      

                             


